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J U D G M E N T 
 

1.  This revision is sought by revisionist/petitioner against the order 

passed by Ld. Judicial Magistrate, 1st Class, on 17-03-2017 in connection with 

C.R. Case No. 68/2015 u/s 12 of Domestic Violence Act, 2005.  

 

2.  The fact of the case in brief is that the respondent as an 

aggrieved person filed C.R. Case being No.68/2015 u/s 12 of the Protection of 

Women from Domestic Violence Act, 2005 before the Court of Judicial 

Magistrate, 1st Class, Tezpur seeking relief of protection u/s 18, 19, 20, 21 and 

22 under Domestic Violence Act, 2005. It is submitted that the aggrieved 

person/petitioner as respondent i.e. the revisionist solemnized marriage on 13-

12-1997 according to Muslim Shariat and lived together as husband and wife. As 

a result of their cohabitation, two female children were born, they are Pinaz 

Masani, at the time of filing of the petition, age was 15 years and Sahin Masani, 

aged 14 years. Though another female child was also born, but the said child 

died after 24 days of birth.  They passed a peaceful married life for one year, but 

after the birth of first child, the respondent teasing the petitioner for giving birth 

of a female child and tortured her physically and mentally. Looking to the future 

of the children, the petitioner remained silent. Again, the petitioner gave birth 

another female child. Since then the respondent abusing the petitioner in trifle 

matters and tortured her physically and mentally. At last, the respondent driven 

out the petitioner along with the two minor children from their matrimonial 

house. Getting no alternative, the petitioner lodged an FIR but to save from the 

said case, respondent compromised the matter by executing a compromised 

memorandum. Even thereafter also the nature of the respondent did not change. 

He tortured the petitioner and even to his own minor children. Sometimes the 

respondent assaulted them also. At last, on 11-02-2014 the respondent driven 

out the petitioner from the matrimonial home. The petitioner has no any income. 

She is a vagrant woman. Thereafter, the respondent never paid any maintenance 

to them. On the other hand, the respondent is a man of loose moral character. 

The respondent is dong a business of transport for carrying grocery items 

whereby he earned Rs.1,50,000/- per month. Hence, the petitioner praying for 

monthly maintenance of Rs.30,000/- per month and Rs.20,000/- each for her 
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children. The petitioner also prayed for an order of maintenance at Rs.10,000/- 

per month for themselves, total Rs.30,000/- i.e. the petitioner along with two 

children.   

 

3.   The petitioner / revisionist to contest the petition submitted 

written statement, whereby the petitioner / respondent admitted the marriage 

with the aggrieved person / petitioner. The respondent / petitioner also admitted 

the paternity of the two children born to the petitioner / respondent. Contesting 

and controverting the averments, the respondent submitted that on 09-02-2014 

two Volero vehicles were stolen. Among them one was in the name of sister of 

petitioner Rumi Begum which the respondent still has to pay the installments of 

bank loan. When the mother of the petitioner, younger brother Jitu and other 

two nephews of the petitioner went to Tezpur on 11-02-2014, the respondent 

requested the petitioner not to leave their home but the petitioner did not agree. 

She even did not pay any heed to him. As the two children did not agree to go 

with their mother they resided with the respondent / father. On 17-04-2014 and 

15-06-2014 Sahin and Pinaz after school and tuition respectively went to the 

house of their mother. In the meantime, the respondent also issued an 

Advocate’s notice to the petitioner to come back to their home but the petitioner 

did not return. On 20-06-2014 the respondent has given some books and 

clothes. Even thereafter also the respondent has almost regularly paid some cash 

to maintain his two daughters. On 27-05-2015 the respondent paid Rs.3,500/- to 

his younger daughter and on 19-02-2015 while his elder daughter Pinaz came to 

the house of her mother after examination, the respondent himself paid 

Rs.3,500/- to her, but two of his  daughters even after result of the matriculation 

examination, in spite of several request, did not come to the house of 

respondent at Biswanath Chariali. But respondent himself met both the 

daughters and paid some cash money including some materials. As the 

respondent regularly paid the maintenance to the children including the 

expenditure of education, so the children have no right to get the maintenance. 

Again, since the petitioner herself left the house of the respondent on her own 

sweet will, she is not entitled to get any maintenance. Hence, praying for 

dismissing the petition.  
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4.   Ld. Trial Court after receiving the written statement, the case 

proceed and after receiving another interim maintenance petition and after 

hearing both sides, ld. Trial Court vide order dated 20-08-2015 held that it 

appears to be a fit case where discretion vested u/s 23(1) of PWDV Act to the 

Court should be exercised in favour of the applicant. Accordingly, pending the 

final disposal of the application filed u/s 12 of PWDV Act it is ordered as follows :  

 

    The respondent Md. Abdul Mazid who is the husband of the 

applicant is directed to pay monthly interim maintenance of Rs.4,000/- (rupees 

four thousand ) per month each to the aggrieved person and her two daughters 

i.e. a total of Rs.12,000/- per month from the date of this order and the same to 

be paid in Court until further suitable arrangement of payment is made, till 

disposal of the main application.  

 

5.   Thereafter, the ld. Trial Court granting an interim maintenance of 

Rs.12,000/- per month for the respondent and her two daughters without any 

proof that the petitioner earned Rs.1,50,000/- per month. The petitioner has 

deposited the interim maintenance awarded as per his economic capacity.  On 

17-03-2017, due to absence of respondent / petitioner the ld. Trial Court issued 

distress warrant to realize the aforesaid interim maintenance allowances.  

 

6.   Being aggrieved by the aforesaid impugned order, the petitioner / 

revisionist filed this revision petition on the grounds mentioned below among 

other grounds :   

 

(i) the impugned order dated 17-03-2017 is against the established 

principle of law and equity ;  

 

(ii) the Judicial Magistrate, Tezpur passed the said order dated 17-03-

2017 without paying attention to the general procedure of law ;  

 

(iii) the impugned order dated 17-03-2017 is not maintainable in law 

as on that day he was suffering from respiratory disease as such 

could not be present in the Court on such date, but the ld. Trial 
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Court without considering the said fact, issued distress warrant to 

the petitioner to realize the interim maintenance.  

 

7.   I have heard the learned counsel for both parties. Learned counsel 

for the petitioner / revisionist Mr. M. Islam submitted that the revisionist / 

petitioner has already paid Rs.10,000/- on 13-06-2016, Rs.25,000/- on 26-08-

2016 and some other amounts on different dates to comply with the order of Ld. 

Magistrate to give interim maintenance. The petitioner  / revisionist is always 

abide by the principle of law, when the order has been passed by Hon’ble Court  

he is bound to obey, but on the said date due to unavoidable circumstances as 

he was suffering from respiratory  problem, he could not appear in the Court but 

the Ld. Trial Court issued distress warrant without considering the plea. Besides, 

the income of the revisionist to Rs.1,50,000/- as assessed by the Ld. Trial Court 

is totally imaginary. No doubt, he is a tea planter of a small tea garden, but has 

not any such transport business to earn such amount. Therefore, the interim 

maintenance awarded by the ld. Trial Court is exceeding the payable capacity. 

Hence, praying for modify the interim maintenance.  

 

8.   On the other hand, ld. Counsel for the respondent / petitioner Mr. 

A. K. Saikia submitted that this revision is not maintainable as there is a specific 

provision u/s 29 of Protection of Women from Domestic Violence Act where it 

provides that there shall lie an appeal to the Court of Session within thirty days 

from the date on which the order made by the Magistrate is served on the 

aggrieved person or the respondent, as the case may be, whichever is later. To 

fortify his argument, ld. Counsel for the respondent submitted a case law viz. 

Mukesh Ramkumar Yadav V. Smt. Nishad Yadav ; 2016 CrLJ 2757.  

 

9.    Learned counsel for the respondent again submitted that there is 

no any provision for revision for such order. The Magistrate has been empowered 

to pass protection order on the basis of materials found which from the basis of 

his satisfaction. On the other hand, under Section 29 of the said Act provides the 

provisions of law.  
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10.   Keeping in mind the rival submission advanced by learned 

respective counsel, the moot point in this revision is that - whether the revision 

can lie against the order u/s 12 and u/s 13 of Protection of Women from 

Domestic Violence Act, 2005.      

 

11.   Before parting further, let me discuss the legal provision  

applicable in the present scenario.  

 

12.    Section 29 of Protection of Women from Domestic Violence Act, 

2005 provides as under :  

 

 “ There shall lie an appeal to the Court of Session within thirty days from 

the date on which the order made by the Magistrate is served on the aggrieved 

person or the respondent, as the case may be, whichever is later.”  

 Section 399 CrPC provides as under :  

 

 Sessions Judge’s power of revision in the case of any proceeding the 

record of which has been called for by himself, the Sessions Judge may exercise 

all or any of the powers which may be exercised by the High Court under sub-

section (1) of Section 401.  

 

 Further, Section 401 CrPC provides as under :  

 

 High Court’s power of Revision :  

(1) …………………………… 

(2) …………………………… 

(3) ………………………….. 

 

(4) Where under this Code an appeal lies and no appeal is brought, no 

proceeding by way of revision shall be entertained at the instance of 

the party who could have appealed.  

 

(5) Where under this Code an appeal lies but an application for revision 

has been made to the High Court by any person and the High Court is 
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satisfied that such application was made under the erroneous belief 

that no appeal lies thereto and that it is necessary in the interests of 

justice so to do, the High Court may treat the application for revision 

as a petition of appeal and deal with the same accordingly.  

 

Chapter IV of the Protection of Women from Domestic Violence Act, 2005 

provides for all the reliefs which an aggrieved person can seek by filing an 

application before the concerned Magistrate.  

 

Further, Section 29 in the same Chapter specifically provides that there 

shall lie an appeal to the Court of Sessions against any Order passed by the ld. 

Magistrate in the said Chapter.  

 

The Protection of Women from Domestic Violence Act, 2005 is a special 

Act which has been enacted for providing effective protection to the rights of 

women guaranteed under the Constitution who are victims of violence of any 

kind occurring within the family and for matters connected there with or 

incidental thereto.  

 

There is a specific provision proving for a remedy by way of an Appeal 

under the Act. There is an effective and alternative remedy available to any 

aggrieved person to file an Appeal against the Order passed by the learned 

Magistrate.  

 

In my considered view against interim Order of maintenance, the remedy 

lies in preferring Appeal against the order and the revisional application was not 

maintainable. In K. Rajendran Vs Ambikavathy, Criminal Revision Case 

(MD) No.482 of 2012 and M.P. (MD) No.1 of 2012 passed by the Hon’ble 

Madras High Court, it was observed – “The Revisional jurisdiction of a 

concerned Court relates to the supervisory jurisdiction of a superior Court. A right 

of appeal is conferred only by a Statute. It is not itself a necessary part of 

procedure in an action but, it is the right of a person entering the superior forum 

invoking its assistance to correct the error committed by the lower forum. 

Furthermore, Section 372 of CrPC enjoins that “no appeal shall lie from any 
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judgment or order of the criminal Court except as provided for by this Court or 

by any other Law for the time being in force.”  

 

13.   In Mukesh Ramkumar Yadav V. Smt. Nishad Yadav ; 2016 

CrLJ 2757, it has been held that as a settled law, if any special enactment is in 

force, then provision of such enactment has to be complied with. The legislature 

has already provided the provision of an appeal under Section 29 of the Act of 

2005. The appreciation of the then Sessions Judge, Korba for registering the 

application under the head of criminal revision and to pass the order under 

procedural laws under Section 399 of the Code is patently illegal. He ought to 

have registered the matter as an appeal under the provision of Section 29 of the 

Act of 2005. This Court has not appreciated on the factual aspects, but as per 

the observation of this Court, the then Sessions Judge, Korba has committed 

patent illegality by registering the said application as a criminal revision.    

 

14.   As far as present case is concerned, as against the order dated 

17-03-2017 in C.R. Case No.68/15, the revision petitioner has preferred only 

Statutory Appeal under Section 29 of the Act. It is viable, efficacious, effective 

and alternative remedy. In the present case, obviously the petitioner has not 

filed any petition seeking alteration, modification or revocation of the order 

passed in C.R. Case No. 68/15, dated 17-03-2017 without seeking alteration, 

modification or revocation of the order so passed in C.R. Case No.68/15 dated 

17-03-2017 by the learned Magistrate and also not filing the Statutory Appeal 

under Section 29 of the Act, the petitioner has directly approached this Court by 

filing the instant Criminal Revision petition under Section  397/399 of the CrPC. 

Only when a Revision is filed as against the judgment or order by the Court of 

Sessions in Appeal as per Section 29 of the Act, then only, the right of availing 

the procedural facility of filing the Revision is available to the petitioner, in the 

considering opinion of this Court. The aforesaid order under challenge is an order 

to issue distress warrant to realize the amount of interim maintenance passed 

u/s 12 and 23 of Protection of Women from Domestic Violence Act. When a 

statutory right of filing an appeal is provided to the petitioner (as per Section 29 

of the Act), then this Court is of the considered view that the petitioner cannot 

invoke the Revisional Jurisdiction of this Court under Section 397 CrPC.    
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15.   Further, in Mohd. Akber Yaseen Vs Rizwana Sulthana, LAWS 

(APH) – 20107129 passed by the High Court of Andhra Pradesh, it was observed 

“ In the case of Domestic Violence cases filed for reliefs under Sections 18 to 23 

of the Act, there is no element of criminality involved, much less the domestic 

violence case is a criminal case as such. Unless the case is filed alleging offences 

under Sections 31 and 33 of the Act, the entire proceedings in a domestic 

violence case are purely civil in nature, but entertained by criminal Courts 

applying procedure enunciated under the Code of Criminal Procedure, 1973. 

Therefore, while issuing notice in domestic violence case filed by respondent 

Nos. 1 to 5, the Magistrate is not expected to apply or exercise his/ her mind 

before issuing notices to the respondents therein. No summonses are issued in a 

domestic violence case, but only notices are issued. Issuing notices to the 

respondents in a domestic violence case, in my considered opinion, is not a 

judicial act but is only a Ministerial act performed by the Magistrate. As against a 

Ministerial act, no revision is maintainable under Section 397 CrPC.  

 

16.   Assuming for a moment for the sake of argument that grant 

interim and ex-parte order in a domestic violence case amounts to an order 

passed by the Magistrate and further a judicial order passed by the Magistrate, 

even then the revision petition under Section 397 is not maintainable, because 

any order passed by the Magistrate is appealable under Section 29 of the Act. 

The petitioners cannot by pass remedy of appeal and approach directly this Court 

under Section 397 CrPC by way of this revision petition. Thus, viewed from any 

angle, this revision petition is not maintainable in this Court.      

 

17.   In the result, Revision Petition is dismissed as not maintainable. 

However, ld. Trial Court gives opportunity to the revision petitioner for making 

payment of arrear amount at least in four monthly installments. Taking that 

view, the Revision Petition is disposed of.  
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18.   Copy of this order be sent to the ld. Trial Court through the ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur.  

 

19.   Record of C.R. Case No.68/15 be sent back to the ld. Trial Court.    

 

20.  Given under my Hand and Seal of this Court on this 15th day of 

June, 2017 

 
 
              ( A. K. Borah ) 
                                               SESSIONS JUDGE  
          SONITPUR : TEZPUR 
  Dictated and corrected by me 

 

(A. K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 Dictation taken and transcribed 

 by me :  

 

J. K. Muru, Steno                              

 

 

 


